Appeal No. 670 - PAUL ELLISHOBBSV. US - 10 July, 1953.

In the Matter of Merchant Mariner's Docunment No. Z-203791
| ssued to: PAUL ELLI S HOBBS

DECI SI ON AND FI NAL ORDER OF THE COMVANDANT
UNI TED STATES CQOAST GUARD

670
PAUL ELLI'S HOBBS

Thi s appeal has been taken in accordance with Title 46 United
States Code 239(g) and Title 46 Code of Federal Regul ations Sec.
137.11-1.

On 9 March, 1953, an Exami ner of the United States Coast Cuard
at New York, New York, revoked Merchant Mariner's Docunent No.
Z- 203791 issued to Paul Ellis Hobbs upon finding himguilty of
m sconduct based upon a specification alleging in substance that
while serving as a waiter on board the USNS GENERAL LEROY ELTI NGE
under authority of the docunent above descri bed, on or about 26
Sept enber, 1952, while said vessel was in the port of Brenerhaven,
Germany, he wongfully had in his possession a narcotic substance;
to wt, marijuana.

At the hearing, Appellant was given a full explanation of the
nature of the proceedings, the rights to which he was entitled, the
seriousness of the charge, and the possible results of the hearing.
Al t hough repeatedly advised of his right to be represented by
counsel of his own selection, Appellant voluntarily elected to
wai ve that right and act as his own counsel. He entered a plea of
"not guilty" to the charge and specification proffered against him

Thereupon, the Investigating Oficer and Appellant nmade their
openi ng statenents. Appellant stated that he did not know about
the presence of the marijuana cigarettes which were found in his
possessi on.
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The I nvestigating O ficer introduced in evidence a certified
copy of the record of Appellant's trial and conviction at
Brenmer haven, Gernmany, before the United States Court of the Allied
Hi gh Conm ssion for Gernmany, Area One, and a certified copy of the
Comm tnent order of the United States Judge for Gernmany who
presided at the trial of Appellant. The Investigating Oficer then
rested his case.

In defense, Appellant elected to testify under oath in his own
behal f. Appellant stated that he had never used or purchased
marijuana, and that he had no know edge of the three "sticks" of
marij uana which were found on his person and in his |ocker.

At the conclusion of the hearing, having heard the argunents
of the Investigating Oficer and Appellant and given both parties
an opportunity to submt proposed findings and concl usions, the
Exam ner announced his findings and concluded that the charge had
been proved by proof of the specification. He then entered the
order revoking Appellant's Merchant Mariner's Docunent No. Z-203791
and all other licenses and docunents issued to this Appellant.

From that order, this appeal has been taken, and it is again
urged that Appellant is not guilty of the charge. Appellant
requests that his docunent be returned to himso that he can
support his famly. Appellant also states that he has not had a
mar kK agai nst his record during thirteen years in the Merchant
Mari ne servi ce.

Based upon ny exam nation of the record submtted, | hereby
make the follow ng

FI NDI NGS OF FACT

On 26 Septenber, 1952, Appellant was serving as a waiter on
board the USNS GENERAL LEROY ELTI NGE and acting under authority of
his Merchant Mariner's Docunent No. Z-203791 while the ship was
docked at Brenerhaven, Gernmany.

When Appellant left the ship on this date, he executed a
custons decl arati on which included the statenent that he had no
marijuana in his possession. Appellant was then searched and one
marijuana cigarette was found in a pocket of the coat which he was
wearing. A search of Appellant's |locker in his quarters aboard the
ship disclosed the presence of two nmarijuana cigarettes in a pair
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of trousers belonging to Appellant.

On 15 Cctober, 1952, Appellant was arrai gned before the United
States Court of the Allied H gh Comm ssion for Gernmany, Area One,
at Brenerhaven, CGermany, on the two charges of inporting narcotics
into Germany on 26 Septenber, 1952, and nmaking a fal se custons
decl aration on 26 Septenber, 1952. Both on 15 Cctober and at the
trial which was held on 29 Cctober, 1952, Appellant was represented
by counsel appointed by the Court. Appellant was convicted of both
charges which were supported by substantially the sane findi ngs as
are set forth in the precedi ng paragraph; and he was sentenced to
| npri sonnent for one nonth on each charge.

OPI NI ON

The judgnment of conviction nmade out a prinma facie case agai nst
Appel l ant's docunment in these proceedi ngs because his conviction
before the United States Court of the Allied H gh Conmm ssion for
Germany was based upon the sanme facts as the order of the Coast
GQuard Exam ner. The best evidence of the facts alleged in the
specification is the original of the Commtnent order; and a
certified copy of the latter was received in evidence by the
Exam ner.

The Exam ner considered the testinony of Appellant but
rejected his denial that he had knowl edge of the presence of the
three marijuana cigarettes. As stated in the opinion of the
Exam ner, one convincing reason for discrediting Appellant's claim
of lack of knowl edge is the fact that two additional marijuana
cigarettes were found in Appellant's |ocker after the first
marijuana cigarette had been di scovered on his person. In
addi tion, the Exam ner, as the trier of the facts who heard and
observed Appellant while he was testifying, was the best judge as
to the veracity of Appellant's testinony; and the Exam ner's
determ nation on this point should not be disregarded unl ess he
reveal ed of record that he used an irrational test of credibility.
There is no such illogical approach contained in the decision of
t he Exam ner before whom Appel |l ant testified.

Therefore, the prinma facie case was not overconme by
Appel l ant's deni al of know edge. The prinma facie case arises from
the rebuttabl e presunpti on of fact that Appellant know the
marijuana was in his possession. This presunption is based upon
the definitely proven and admtted fact that Appellant had
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marijuana in his physical possession. |In other words, the nost
probabl e result and | ogical inference to be drawn fromthe
circunstantial evidence (proof of actual physical possession), in
t he absence of a satisfactory explanation, is that Appellant knew
the marijuana was on his person and in his bel ongi ngs.

Because of the inherent danger to |ife and property where
narcotics are on board ships, the "know ng possession" of narcotics
I s considered to be "wongful possession” unless satisfactorily
explained. Oherw se, the Coast Guard woul d not be able to perform
Its statutory duty, under 46 U S.C. 239, to protect lives and
property at sea by neans of these adm nistrative proceedings. This
presunption is based on the ordinary rules of evidence and does not
necessitate the enpl oynent of any statutory presunption.
Presunptions of fact are judicially sanctioned inferences which are
set up as standards by the courts in order to permt certain
deducti ons since past experience has shown that the result presuned
I's the usual and probabl e consequence of certain facts and
ci rcunst ances.

Hence, possession of narcotics with "know edge of possession”
requires the utilization of the policy of the Commandant to revoke
t he docunents of a seaman who has been found guilty of any
narcotics offense. Despite Appellant's prior clear record and the
hardship resulting fromthis action, the order of the Exam ner nust
be sustained in conformance with this policy.

ORDER

The Order of the Exam ner dated at New York, New York, on 9

March, 1953, is AFFI RVED
Merlin O Neill
Vice Admral, U S. Coast Quard
Commandant

Dat ed at Washington, D. C., this 10th day of July, 1953.

sxxxx  END OF DECI SION NO 670 *****
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